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OSHA Guidance and Emphasis Program Mean Employers 
Should Prepare for Tougher COVID-19 Enforcement

On his first full day in office, President Joe Biden issued an Executive Order, Protecting Worker 
Health and Safety, which directed the Occupational Safety and Health Administration (OSHA) to 
take additional measures related to protecting workers from COVID-19. Referring to the health 
and safety of workers as a national priority and moral imperative, the Executive Order called 
for OSHA to issue revised guidance to employers on workplace safety during the COVID-19 
pandemic, consider whether an emergency temporary standard on COVID-19 is necessary, 
review current OSHA enforcement efforts related to COVID-19, and launch a national program to 
focus OSHA enforcement efforts related to COVID-19 on violations that put the largest number of 
workers at serious risk.  

REVISED GUIDANCE ON MITIGATING AND PREVENTING THE SPREAD OF 
COVID-19 IN THE WORKPLACE 

Pursuant to the Executive Order, OSHA issued revised guidance to employers on January 29.  
The guidance is designed to help employers and workers in most workplace settings outside 
of healthcare. OSHA has issued separate guidance for healthcare and emergency response 
settings, and the revised guidance links to industry-specific recommendations, including 
agriculture, construction, manufacturing, and meat and poultry processing.  

The revised guidance contains recommendations that are, for now, advisory in nature and 
intended to assist employers in providing a safe and healthful workplace. Most employers are 
likely familiar with, or have already implemented, many of the recommended key measures, 
which include:  

 ģ Separating and sending home infected or 
potentially infected people from the workplace; 

 ģ Implementing physical distancing; 

 ģ Installing barriers where physical distancing 
cannot be maintained; 

 ģ Requiring the use of face coverings; 

 ģ Improving ventilation; 

 ģ Using personal protective equipment (PPE)  
where necessary; 

 ģ Providing supplies for good hygiene practices; and 

 ģ Performing routine cleaning and disinfection. 



In addition, the revised guidance urges employers to implement a workplace COVID-19 
prevention program, stating that this is the most effective way to mitigate the spread at work. 
OSHA details 16 elements that should be included in an effective COVID-19 prevention program. 
These elements include:   

1 Assignment of a workplace coordinator; 

2 Identification of where and how workers might be exposed to COVID-19 at work;

3 Identification of measures that will limit the spread of COVID-19 in the workplace, in 
line with the principles of the hierarchy of controls; 

4 Consideration of protections for workers at higher risk for severe illness;  

5 Establishment of a system for communicating effectively with workers in a language 
they understand; 

6 Educating and training workers on the employer’s COVID-19 policies and procedures 
using accessible formats and a language they understand; 

7 Instructing workers who are infected or potentially infected to stay home and isolate 
or quarantine; 

8 Minimizing the negative impact of quarantine and isolation on workers; 

9 Isolating workers who show symptoms at work; 

10 Performing enhanced cleaning and disinfection after people with suspected or 
confirmed COVID-19 have been in the facility; 

11 Providing guidance on screening and testing; 

12 Recording and reporting COVID-19 infections and deaths; 

13 Implementing protections from retaliation and setting up an anonymous process for 
workers to voice concerns about COVID-19-related hazards; 

14 Making a COVID-19 vaccine or vaccination series available at no cost to all  
eligible employees;

15 Not distinguishing between workers who are vaccinated and those who are not; and 

16 Referencing other applicable OSHA standards. 

OSHA specifically states that the guidance is not a standard or regulation and creates no new 
legal obligation. While some states with OSHA-approved state plans have issued emergency 
temporary or permanent standards, federal OSHA does not currently have a COVID-19 standard 
to enforce. However, the agency can issue citations for COVID-19 hazards by using other 
established standards or Section 5(a)(1) of the Occupational Safety and Health Act, known as the 
General Duty Clause, which requires employers to provide their workers with a workplace free 
from recognized hazards that cause or are likely to cause death or serious physical harm.



In fact, since April 2020, OSHA has conducted over 300 inspections that have resulted in  
COVID-19-related citations, with proposed penalties totaling $4,034,288. The citations primarily 
allege violations of OSHA’s PPE, respiratory protection, recordkeeping, and reporting standards, 
and the General Duty Clause. These numbers do not include COVID-19-related citations issued  
by state-run plans.  

COVID-19 NATIONAL EMPHASIS PROGRAM (NEP)

On March 12, 2021, OSHA implemented its NEP for COVID-19 enforcement. The NEP augments 
OSHA’s unprogrammed enforcement activities (complaints, referrals, and severe incident 
reports) by adding a component to target specific, “high hazard” industries where workers have 
an increased potential for exposure.  

Targeted industries identified in the NEP include:  

 ģ Healthcare (Physician and Dentist Offices, Home 
Health Care Services, Ambulance Services, 
Hospitals, Assisted Living Facilities, etc.); 

 ģ Meat and poultry processing; 

 ģ Grocery stores; 

 ģ Restaurants; 

 ģ Temporary agencies; 

 ģ Warehouse clubs and supercenters; 

 ģ Construction; 

 ģ Food and beverage manufacturers; 

 ģ Wood and paper manufacturers; and

 ģ Primary and fabricated metal 
manufacturing.

The NEP instructs that health and safety violations observed during an inspection must be 
addressed and will be cited where appropriate. Because OSHA does not yet have an emergency 
temporary standard on COVID-19, OSHA compliance officers can consult OSHA guidance and 
CDC recommendations and guidelines in evaluating whether any OSHA standards or the 
General Duty Clause have been violated and if a citation is warranted. If OSHA does issue an 
emergency temporary standard, then those provisions will take precedence.   

OSHA’s stated goal is to continue performing a high percentage of COVID-19 inspections (at 
least 5 percent of total inspections). Where possible, the inspections under the COVID-19 NEP 



will be carried out concurrently with other OSHA programmed inspections, such as other OSHA 
national or regional emphasis programs (e.g. Hazardous Machinery, Primary Metals, Crystalline 
Silica, etc.). Therefore, OSHA can expand the scope of a COVID-19 NEP inspection to include other 
industry hazards.  

OSHA will also focus enforcement efforts on those establishments with more than one location.  
Additionally, OSHA will continue to ensure that workers are protected against retaliation 
for providing assistance to OSHA during an inspection, filing a safety and health complaint, 
reporting a work-related injury or illness, or complain about COVID-19 exposure or any workplace 
hazards to management.  

COVID-19 EMERGENCY TEMPORARY STANDARD

Despite the Executive Order’s March 15 deadline for OSHA to consider whether an emergency 
temporary standard on COVID-19 is necessary, the agency has yet to issue an emergency 
temporary standard or say whether a regulation is needed. The delay is attributed, at least in part, 
to U.S. Department of Labor Secretary Marty Walsh ordering that the rulemaking’s underlying 
assessment of COVID-19 be updated to reflect the latest scientific analysis.  

Should OSHA issue an emergency temporary standard, 
the standard is expected to require employers to develop 
and implement an infection control and prevention plan 
that follows guidance from OSHA and the CDC.      

Employers are encouraged to review and follow the 
recommendations outlined in OSHA’s revised COVID-19 
guidance. By implementing these protective measures, 
employers will not only help to control the spread of 
COVID-19 in the workplace, but they will also put themselves 
in a better position to comply with the requirements of the 
anticipated emergency temporary standard and be more 
prepared for OSHA’s increased, targeted enforcement efforts 
via the COVID-19 NEP. 

OSHA’s revised guidance and the NEP are accessible via the hyperlinks below: 

  Guidance on Mitigating and Preventing the Spread of COVID-19 in the Workplace

  National Emphasis Program - COVID-19

https://www.osha.gov/coronavirus/safework
https://www.osha.gov/sites/default/files/enforcement/directives/DIR_2021-01_CPL-03.pdf

